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STATEMENT OF QUESTIONS PRESENTED 


1. Was the question of marriage a justifiable issue and necessary 
to a decision in this case as filed, presented and decided? 


2. Was the finding of fact and Order of the District Court that a 
common law marriage exists and has existed since July 9, 1945, 
between the appellee, Nell M. Leonardo, and the appellant, Peter.S. 
Leonardo, based on substantial evidence? 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Was the question of marriage a justifiable issue and necessary 
to a decision in this case as filed, presented and decided? 


2. Was the finding of fact and Order of the District Court that a 
common law marriage exists and has existed since July 9, 1945, 
between the appellee, Nell M. Leonardo, and the appellant, Peter.S. 
Leonardo, based on substantial evidence? : 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED .. 


STATEMENT OF POINTS . 


SUMMARY OF ARGUMENT . 
ARGUMENT: 


I, The Court Erred In Determining Matters Not 
Responsive To The Issues And Not Necessary 
To The Decision on aan siege fewit ice 


The District Court Erred In Finding That A 
Common Law Marriage Exists And Was Entered 
Into:Between The’Parties . - = « 


The Court Erred In Entering A Judgment Based 
On Facts Pleaded But Not Proved Or Admitted 


The Court Erred In Considering Evidence Barred 
By Virtue of The Doctrine Of Estoppel . . 


The Court Erred In Entering A Judgment Of 
Common Law Marriage Against The Weight Of 
Evidence 


CONCLUSION . 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The District Court of the United States for the District of 
Columbia had jurisdiction by virtue of the provisions of Title 11, 
Section 306, District of Columbia Code, 1951. The jurisdiction of 
this Court is based under authority of the Act of June 25, 1948, 62 
Stat. 929, 28 U.S.C.A., Section 1291. 


STATEMENT OF THE CASE 


Appellee, Nell M. Leonardo, on May 5, 1954, brought suit to 
impress dower upon property located at 1764 Columbia Road, North- 
west, Washington, D. C., alleging that she and the appellant Peter 
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S. Leonardo were married in October, 1946, that he owned the 
property at the date of the marriage and that on May 8, 1945 the 
appellant Peter S. Leonardo conveyed said property to his daughter, 


Rebecca Auteri, but the paper writing was not recorded until December 
27, 1950. (J.A. 1) 


The appellant, Peter S. Leonardo, filed a motion to dismiss with 
points and authorities in which he set out that the allegations of the 
appellee's complaint indicated that said property was conveyed on 
May 8, 1945, and being unmarried and under no marital ties he was 
subject to no restraint with respect to conveying property as alleged. 
That appellee complained the marriage was entered into in October of 
1946, said property was conveyed on May 8, 1945, a period of 18 
months prior to the alleged marriage, and deemed a conveyance of his 
own property exempt from any claim of dower or otherwise. (J.A. 3) 
Motion granted with leave to amend (J.A. 3). 


The appellee amended and in her amended complaint filed July 7, 
1954 alleged again that she and the Appellant Leonardo in October 1946, 
commenced living as husband and wife at said premises. The amended 
complaint was also to impress dower. (J.A. 4). 


The appellant answered, denying each of the allegations of the 
amended complaint except as to jurisdiction and himself alleging that 
the property had been conveyed to his daughter on May 8, 1945 (J.A. 5). 


At the time the appellant answered he also filed a Motion for 
Summary Judgment. (J.A. 6) 


After hearing said Motion as a Motion to Dismiss the Court sent 
the parties a memorandum (J.A. 7) and granted said motion with leave 
to amend. (J.A. 7) 


The appellee filed a second amended complaint alleging, among 
other things, that the marriage took place on or about July 9, 1954 
(J.A. 11). 
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The appellant filed a motion to dismiss, included in which was a 
certified copy of an Order of the Circuit Court for Anne Arundel County, 
Maryland, decreeing a change of name of the appellee from Nell Mae 
Jones to Nell Mae Leonardo. (J.A. 8) Said motion was denied. 


An answer to the second amended complaint was filed by the 
appellant, specifically denying, among other things, the so-called 
marriage. (J.A. 14) | 


Interrogatories were then sent to the appellee by the appellant 
(J.A. 9) and sworn answer to the 10th question therein stated that 
she began living with the appellant on July 9, 1945. (J -A. 10) 


Appellant filed an amended answer alleging as a second defense a 
bar by estoppel. (J.A. 13-14) | 


Appellee called as witness in her behalf Mrs. Elizabeth W. Ridley 
who testified she knew Mr. Leonardo and that she knew Mrs. Leonardo, 
having met them in 1948. (J.A. 18) : 


Jessie F. Riley, was called by the appellee and testified that he 
knew Mr. Leonardo. Asked if he knew Mrs. Leonardo in this case 
answered “Well, now, I couldn't swear if it was Mrs. Leonardo or not, 
but I know the lady. (J.A. 19) : 


Rebecca Auteri, co-defendant in the above action, was called as 
a witness for the appellee and testified substantially as follows; that 
she is the daughter of Peter S. Leonardo, that she had first seen the 
appellee in the home of her father when she came to visit him but that 
he did not introduce the appellee, nor did she have any conversation 
with the appellee at that time (J.A. 20); that her father had never intro- 
duced the appellee to her as his wife (J.A. 21) nor could she recall 
ever hearing her father introduce the appellee to company or adressing 
her as his wife (J.A. 22), that she had written letters to the appellee 
addressed “Mrs. Leonardo" in which letters the salutation was "dear 
Mother" (J.A. 21), that the appellee and her father had visited in her 
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home in Baltimore and that each had slept in a bedroom and that she 
supposed the appellee had slept with her father (J.A. 23). 


The Appellee, Nell M. Leonardo, testified in her own behalf 
substantially as follows; that she first met the appellant in January, 
1944 (J.A. 30) having had dinner with him the following evening (J.A. 
24); that the next meeting was in the fall of 1944, after which time they 
dated every Sunday and as often after as he could, that they had dis- 
cussed mutual interests one of which was marriage (J.A. 24); that he 
wanted to be married in a Catholic Church and she agreed she would be 
married in a Catholic Church although intimating she could not since 
she was a divorcee (J.A. 25); that she first met Rebecca Auteri, the 
appellant's daughter, in the summer of 1947 (J.A. 23); that on July 7, 
1945 she began living with him as his wife and continued so living until 
December 24, 1949 (J.A. 26, 33); that Mr. Leonardo threatened to ex- 
pose her to the Chief of the agency of her employment and was going to 
tell them her name was not Leonardo and threatened to do a lot of things 
like that to expose the whole affair (J.A. 27-28); that she had petitioned 
the Anne Arundel County Court, in the State of Maryland for a change of 
name from Nell Mae Jones to Nell Mae Leonardo, that she had certified 
the reasons alleged and that an Order was issued by the Court granting 
the change of name (J.A. 27, 29-30); that the only reason for obtaining 
the document changing her name was that it would serve the purpose of 
a marriage certificate (J. A. 34); that she became divorced from her 
former husband Herman Wayne Jones in Oklahoma and that it became 
effective in December of 1944 (J.A. 29); that she was unaware that 
there was a wrong date in her allegation of marriage as of October, 1946, 
in the original and amended complaint in this action (J.A. 33-34). 


Appellant, Peter S. Leonardo, testified in his own behalf sub- 
stantially as follows; that he first met the appellee in the Spring of 
1945 at a dance (J.A. 36); that he had not invited the appellant to come 
to live with him, but she had come on her own (J.A. 37); that he had 


never requested the appellee to marry him, that he had not agreed to 
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marry her, that he had not married her, that he had not told any of the 
members of his family that he had married her, that he had never in- 
troduced her to anyone as his wife, nor did any of his friends that 
visited acted towards the appellee as though she were his wife (J.A. 37); 
that he and the appellee had visited his daughter in Baltimore and stayed 
overnight but that he had slept with his son in law and the appellee had 
slept with his daughter (J.A. 39). | 


Upon the termination of the case counsel presented briefs, there- 
after the Court entered its Findings, Conclusions, and Order (J.A. 15- 
17). The appellee appealed from a portion of the Judgment and as a 
result the Judgment of the Court was reversed and remanded with in- 
structions by the Court of Appeals. After clarification the District 
Court reaffirmed its previous judgment. A motion was then filed by 
Peter S. Leonardo for relief from Judgment of common law marriage 
and costs, said motion was denied and this appeal was noted. 


STATUTES INVOLVED 
Title 16, Section 422, D. C. Code, 1951 Edition 


"When the validity of any alleged marriage shall be 
denied by either of the parties thereto the other party 
may institute a suit for affirming the marriage, and 
upon due proof of the validity thereof it shall be de- 
creed to be valid, and such decree shall be conclusive 
upon all parties concerned." 


STATEMENT OF POINTS 


1. The District Court erred in determining matters not re- 


sponsive to the issues. 


2. The Court erred in finding that a common law marriage exists 
between the plaintiff, Nell M. Leonardo, and the defendant Peter S. 


Leonardo. 
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3. The Court erred in entering a judgment based on facts pleaded 
but not proved or admitted. 


4. The Court erred in considering evidence barred by virtue of 


the doctrine of estoppel. 


5. The Court erred in entering a judgment of marriage against 
the weight of the evidence. 


SUMMARY OF THE ARGUMENT 


That the complaint as filed requested no such relief as found 
herein, nor, based on the complete judgment entered herein, was there 


a necessity for a judgment of a common law marriage to be entered. 


In view of the evidence adduced the appellee, Nell M. Leonardo, 
has failed to prove the essential elements necessary to establish a 


common law marriage. 


That no evidence was adduced by or on behalf of the appellee upon 
which a valid judgment could be entered, "that a common law marriage 
has existed since July 9, 1945", and further a finding and 
judgment entered declaring that a common law marriage exists between 
the parties on or near that date is barred by virtue of the doctrine of 
estoppel. 


ARGUMENT 
I 


THE COURT ERRED IN DETERMINING MATTERS NOT RESPONSIVE 
TO THE ISSUES AND NOT NECESSARY TO THE DECISION. 


In the complaint as finally amended and answered the issues be- 


fore the Court involved matters pertaining to a conveyance of property 
believed by the appellee to be the subject of a dower interest. Asa 
part of the second amended complaint, the appellee alleged that a 
common law marriage was entered into with one of the two defendants, 
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the appellant herein, who denied the existence of a marriage. 


Under the provisions of Title 16, Section 422, District of Columbia 
Code, 1951, a remedy for the determination of such a question exists, 
for it provides as follows: : 

"When the validity of any alleged marriage shall be 

denied by either of the parties thereto, the other party 

may institute a suit for affirming the marriage, and upon 

due proof of the validity thereof, it shall be decreed to be 

valid, and such decree shall be conclusive upgn all parties 

concerned. Wy | 

No such action was brought by the appellee ee and it is 
apparent that no such action could have been brought by the appellant by 
reason of the said provisions of the District of Columbia Code, he being 


the party who denied the claim. 


The question arises as to whether the said complaint did allege 
the so-called marriage in such wise as to amount to a suit for affirmance 
of a marriage and as such become a responsive issue upon which the 
Court could determine a marriage, and further under what condition? 


In this second amended complaint titled "To Declare Dower", the 

| 

action purports to be an action in rem although specifically directed 

against the two parties and the relief demanded by the appellee is as 
follows: : 

1. "That the deed conveying premises 1764 Columbia 

Road, N. W., ---------- be declared null and void and 
cancelled of record and as if the same had never been ex- 


ecuted insofar as it might concern, involve, exclude the 
inchoate or consummate owner interest in said property." 
| 


2. “that the parcel of real estate conveyed by the de- 
fendant, Peter S. Leonardo, to the defendant, Rebecca 
Auteri, be impressed with the inchoate right or rights 
of dower to the said property." 


It is therefore patently obvious that a es of marriage has 
not been sought in these demands for relief. ; 
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In her prayer for general relief, the appellee demanded 


Fema such other judgment as the nature and the 
exigencies of the case may require." 

It is submitted that a judgment of marriage was not required in the 
instant case for certainly the Court entered a judgment on the facts in 
issue, and upon issues raised, as follows: 

"That the title to the property located at 1764 
Columbia Road, N. W., ----- was acquired by the 
daughter of the defendant Leonardo before the common 
law marriage was entered into, and that the plaintiff 
acquired no interest in the said property." 

It is not conceded that the prayer for general relief in the instant 
case could be interpreted as a demand for a declaratory or other judg- 
ment of marriage, for such determination is neither relevant or material 
to the decision of the case upon its merits. 

Paulos v. Janetakos 46 New Mexico 390, 129 Pac. 
2nd 636, 638. 

The fact that the Court did enter a judgment of common law 
marriage should not make such judgmeat binding for the reason that 
marriage was not the issue to be determined, nor necessary to a 
determination of the issues. 


Silberstein v. Silberstein 279 N.Y. 525, 113 N.E. 495,496 


| The judgment of common law marriage in the instant action is 
repugnant to Rule 52, Federal Rules of Civil Procedure in that said 
rule presumes adherence to the principle that the findings and appro- 
priate judgment therein referred to are in relation to facts in issue, 


or on issues necessary to the determination of a case. 


Moore Federal Practice 2nd Ed. , Vol. 5, Page 2661 
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II 


THE DISTRICT COURT ERRED IN FINDING THAT A COMMON LAW 
MARRIAGE EXISTS AND WAS ENTERED INTO BETWEEN THE PARTIES. 
It is submitted that the appellee failed to prove by competent 
evidence any of the elements necessary to a common law matrimonial 
relationship as between the parties, the essential elements of which 
consist of the following: : 
1. "An actual or mutual agreement to enter into a 
matrimonial relation permanent and exclusive of all others, 


between the parties capable in law of maine such con- 
tract, and 


2. Consummated by their cohabitation as man and 
wife or their mutual assumption openly of marital duties 
and obligations." 


Corpus Juris Sec. Vol. 55, Sec 6, Page $18 
Bishop on Marriage, Chap. 1, Sec. 185, Page 80. 


In this Court in Hoage v. Murch Bros. Construction Co. , 60 App. 
D.C. 218, 50 Fed. 2nd 983, it has been decided that the essential 
elements necessary to establish a common law marriage are: 

"an agreement between a man and woman per verba 
de presenti to be husband and wife PERSE EIS by 
cohabitation as husband and wife". 

In her testimony before the District Court = appellee, after 
much evasiveness, testified that she went to live with the appellant as 
his wife on July 7, 1945 (J.A. 26) and that she considered herself as 
his wife from that time (J.A. 34). Upon cross-examination, she 
testified that the date she began living with the appellant "was some- 
time just before July 7, 1945," also, "it was probably about the 1st 
of July, 1945"', and further "well,I can't say positively , because how 
can anybody know the exact date you commit yourser: to another man." 


(J.A. 31). 
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In the original commencement of this action this same appellee 
alleged that the marriage took place in October of 1946. In that com- 
plaint she attached her signature. In the hearing, based on the second 
amended complaint and as a witness, she admitted that she had signed 
the original complaint. She also admitted that an amended complaint 
had been filed in which she alleged again that the marriage took place 
in October of 1946. 


In the second amended complaint she alleged an entirely different 
date, to wit; "------ the said marriage took place on or about July 9, 
1945 ------ oye 


In this case certain interrogatories were directed to the appellee, 
one in particular being; "What was the exact date you began living with 
the defendant Leonardo?" (J.A. 9) Her answer, under oath was "July 
9, 1945" (J.A. 10). 


In not one of these four instances did the dates coincide with the 
testimony adduced by the appellee. It must be remembered that in two 
of the instances, the original complaint and in the answer to the inter- 
rogatories, the papers were signed by the appellee, one under oath. 


It is submitted that each of these designated dates amounted to a 
judicial admission tending to effect the weight of the testimony adduced 
by the appellee. 

Pennsylvania R. R. Co. v. City of Girard 210 Fed 2nd 437, 
citing 14 A. L. R. 65-72 

While on the stand as a witness the appellee casually testified that 
she was unaware that a “wrong date™ had been alleged in the original 
complaint, despite the fact that she did the alleging or had it done, for 
it was the appellee herself who instituted the complaint. She admitted 
signing the complaint. The subtle inference that someone else might 
have supplied the date is pure nonsense, for no one could have done so 


without her knowledge and consent. In addition, and in opposition to the 
original complaint, a motion to dismiss was filed by the appellant in 
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which motion and the accompanying points and authorities (J.A. 3) the 
following was set out or alleged with particularity: "----- said property 
was conveyed on May 8, 1945, a period of 18 months prior to the 

alleged marriage."" The appellee, either in person or by counsel, re- 
ceived a copy of said motion some several weeks before it was argued and 
was surely present at the time the motion was argued. During the pen- 
dency and through the hearing of said motion, the appellee had an oppor- 
tunity to correct the alleged date of the marriage if it were in fact "the 
wrong date." : 


She did not. The appellee was allowed to amend the original 
complaint after said motion was granted. Within the ten day period 
she amended. In the amended complaint the appellee alleged the follow- 
ing: "That in October, 1946, the plaintiff Nell M. Leonardo, and the 
defendant Peter S. Leonardo, commenced living together as husband 
and wife -------- "(J.A. 4). : 


It is therefore obvious that the appellee gave the information as 
to the date and that there was cause for giving it, which the appellee 
has concealed to this date. | 


The amended complaint was dismissed, after motion acted on as 
motion to dismiss and for the 2nd time the appellee was allowed to 
amend. She then alleged an entirely different marriage date, it being 
“on or about July 9, 1945." Finally more than nineteen months after 
the original complaint was filed, and in answer to interrogatories 
directed to her, the appellee, under oath, stated that the exact date of 
marriage was July 9, 1945. 


As has been previously indicated, the appellee, after much evas- 
iveness testified that July 7, 1945, was the so-called marriage date. 


It is submitted that by reason of her own manner while testifying, 
the inconsistences in her testimony upon a subject not ordinarily con- 


fusing, as well as her admissions against interest, her testimony is 
entitled to little, if any, weight. 
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Not one witness testified in corroboration of the essential elements 
necessary either as to an agreement to presently become man and wife 
or to the consummation by cohabitation as husband and wife. 


"Where the contract is oral and not witnessed even 
if followed by cohabitation, an additional factor is 
necessary to establish a common law marriage and 
under such circumstances there must be a holding out 
by the parties of their marriage status to at least such 
part of the public in their community in which they 
live is made up of their acquaintances, neighbors and 
relatives. Reputation as proof of common law marriage 
must be uniform and general and not limited to particular 
persons or divided in the community in which the parties 
cohabit.” 


In Re: Dittman's Estate 124 Ind. App. 198, 115 N. E. 
2nd 125. 


"In order to justify a finding of marriage the cohabita- 
tion must be of a matrimonial nature and must not be 
illicit and meritricious. It must be continuous and 
regular and must be professed and open, so as to create 
public recognition that the parties intentions are matri- 
monial. The reputation must be common, uniform and 
undivided." 


55 Corpus Juris Sec. Sec. 45, Page 909 

"If any of the essentials of a common law marriage 
are lacking the relation is illicit and meritricious and 
is not a marriage." 


Baker v. Mitchell 143 Pa. Super. 50, 17 Atl. 2nd 738 


Il 


THE COURT ERRED IN ENTERING A JUDGMENT BASED ON FACTS 
PLEADED BUT NOT PROVED OR ADMITTED. 

In her second amended complaint the appellee alleged that the ’ 
parties were married on or about July 9, 1945. In answer to inter- 2 
rogatories submitted, the appellee, under oath, set out that the exact y 
date of her marriage to the appellant was July 9, 1945. ‘ 


13 


Not one scintilla of evidence was adduced by or on behalf of the 
appellee proving or tending to prove that the alleged marriage took place 
on that date. The appellee did testify several times that she went to 
live with the appellant on July 7, 1945, and that July 7 was the date of 
the alleged marriage. Without commenting on the evasiveness of her 
testimony as to the alleged marriage suffice it to say that at no time 
did she testify to a date beyond July 7, 1945, as the alleged marriage 
date. | 


Certainly, the pleadings have not been amended to conform with 
the evidence. There is considerable doubt that the pleadings could be 
amended to conform in view of the judgment entered. 


It is submitted that no such evidence was adduced which could 
support a finding of marriage as of July 9, 1945, so that the judgment 
entered "That a common law marriage exists between the plaintiff, 
Nell M. Leonardo, and the defendant, Peter S. Leonardo, and has 
existed since July 9, 1945", is not based on the testimony. That part 
of said judgment indicating the marriage date should be declared a 
nullity in view of the fact that there is an absolute oe of proof upon 
which to base said part of the judgment. 


The date a common law marriage agreement is entered into is 
essential and material, for in addition to the mutuality of the agreement, 
the words must be in the present tense. (See Hoage v. Murch Bros. 


Construction Co. , supra) 


IV 


THE COURT ERRED IN CONSIDERING EVIDENCE BARRED BY VIRTUE 
OF THE DOCTRINE OF ESTOPPEL. 

The appellee admitted that she filed a ae for a change of name, 
supported by an affidavit under oath ascribing to its veracity, in the 
Circuit Court for Anne Arundel County, ee in Equity #9084, 
wherein she alleged: 
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1. That she is a resident of Shadyside, in Anne Arundel 
County, Maryland 


2. That she desires her name to be changed from Nell M. 
Jones to Nell Mae Leonardo, because the name she wishes is more 


euphonious than the name she now bears; 


3. That during the past two years she has been using the 
name Nell Mae Leonardo; and 


4. That because of the conduct of her former husband, 
Herman Wayne Jones, a divorce was granted your petitioner, and she 
is unwilling to bear his name any-longer. 


As a result of the petition filed and hearing had the said Court 
on August 8, 1946 entered a judgment changing the name as prayed. 


The appellee attempted to testify, over objection of counsel, to 
an entirely different reason for filing said petition than that stated in 
the petition itself. From the record it is not clear whether the Court 
rejected her testimony. The testimony, however, remains in the 
record (J.A. 27-28) and was referred to in the following questions 
by the Court and answers by the appellant: 


THE COURT: “Iam a little confused. In one of her very late 
statements you have been talking about the date when she says they 
made a contract to live together as man and wife, and she referred to 
a date and said the date of change of name. Now are the two dates the 
same?” 

THE WITNESS: "No sir. The reason for that in Maryland, in 
Anne Arundel County, was to legalize my government documents, and 
that was the only purpose. I was already his legal wife, but I had no 
document in case he went up and got me sick all over again and exposed 
me to the Government. Then the Government would say, ‘where is 
your document, where is your marriage certificate, my retirement fund, 
my appointments, everything was at stake." 
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THE COURT: "I take it then, it was your idea that the document 
changing your name would serve the purpose of a marriage certificate." 
THE WITNESS: "Right, your Honor. And that was the only 

reason, ----------- " (J.A. 34). ! 


It is a well established rule that the records of a Court of Justice, 
including the record of a judgment, import absolute verity; and no one, 
surely no party involved may, in a collateral proceeding , impeach, nor 
should they be allowed to attempt to impeach, same by adducing evidence 
in denial of the sworn allegations of the petition and facts purporting to 
set out grounds for relief and memorialization. 


The appellee herein, during the pendency of said petition was a 
resident of Shadyside, Anne Arundel County, Maryland by her own 
admission and sworn statement and also acceptance by the Anne Arundel 
County Court; that more than five months before her divorce became 
final from her husband, Herman Wayne Jones, she used the name 
Leonardo, for the reason that it was more euphonious than Jones, and 
finally; that because of the conduct of her former husband, Herman 
Wayne Jones, a divorce was granted to the petitioner , and she was 
unwilling to bear his name any longer. Surely, on July 27, 1946, when 
the appellee filed this petition under oath there was no doubt in her 
mind that her legal name was Nell Mae Jones, and the only husband she 
had to that time was Herman Wayne Jones. 


The fact that she filed the petition for change of name more than 
a year after her present claim of marriage to the appellant is not 
consistant with any belief by her of marriage to him as of July 7, 1945. 
It may be recalled that, in her original and first amended petitions, 
the appellee did allege (the allegation since abandoned) that she com- 
menced living with the appellant as husband and wife in October 1946, 
which was less than two months after the change of name was granted 


by the Court in Maryland. 
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The appellee is estopped from denying that her name became 
Leonardo only by virtue of a Court Order entered August 8, 1946 and 
that the reasons for granting the change were primarily that the name 
Leonardo was more euphonious and that she did not wish to carry her 
divorced husband's name any longer and not because she was and had 
been the wife of Peter S. Leonardo; not because she was living in the 
same apartment in which the appellant was living; and surely not be- 
cause she wanted the decree changing her name to be used as a marriage 


license. 
This Court has consistently decided that: 


"a party is not permitted to maintain inconsistent 
legal positions in judicial proceedings especially 
if the legal position first asserted has been suc- 

cessfully maintained." 


Parker v. Sager 85 App. D.C 4, 174 Fed. 2nd 657 


Galt v. Phoenix Indemnity Co., Inc. 74 App. D.C. 156, 
120 Fad. 2nd 723 


V 
THE COURT ERRED IN ENTERING A JUDGMENT OF COMMON LAW 
MARRIAGE AGAINST THE WEIGHT OF EVIDENCE. 

It is submitted that the weight of such evidence as was adduced by 
and on behalf of the appellee relative to marriage was grossly inadequate 
and does not support a finding 

“that a common law marriage exists and has existed 
since July 9, 1945 between the plaintiff and the de- 
fendant, Peter S. Leonardo." 

The record is replete with inconsistent testimony adduced by the 
appellee not reconcilable or consistent with marriage or belief of 
marriage. Sworn statements as to facts previously conceded by her 
were callously disregarded or deliberately denied or changed at will 
in her testimony. Her answers to questions were evasive and incon- 


,)joee ges / ene Ay ea 
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sistent. No testimony was introduced proving or tending to prove the 
essential elements of a common law marriage. Two witnesses called 
presumably for the purpose of proving cohabitation as man and wife 
were not questioned on that score. One of said witnesses left no doubt 
that he did not know them to be husband and wife. It is conceded that 
the appellee's name was changed by Court Order on August 8, 1946, 
and that she now uses said name. | 


The appellee made no attempt to introduce testimony to establish 
the usual intimacies as between parties who are or believe themselves 
to be married. It is to be presumed that the parties to this action were 
known by that portion of the public that made up the neighborhood, that 
each had some friends or acquaintances or business associates. No 
such person was called to testify as to the matrimonial relationship 
alleged by the appellee. : 


In fact there was no substantial evidence adduced at all. Such 
evidence as was adduced by the appellee herself was entitled to no 
weight for the reasons previously set out. 


The Court is clearly and manifestly mistaken and wrong in con- 
cluding that a marriage exists between the parties herein for there 
has been no competent evidence introduced tending to prove the 
essential elements of a common law marriage, and that the weight of 
such evidence as was adduced precludes such a finding. 


United States v. United States Gypsum Co. bs U.S. 364, 
394-395, 68 Sup Ct. 525 


CONCLUSION 


It is respectfully submitted that the Court should find; 


1. That the question of marriage was not an issue properly 
before the Court and was not necessary to the decision. 


2. That the essential elements of a common law marriage 


have not been proved. 
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3. That the weight of the evidence fails to support a judgment 
of marriage. 
4. That the appellant is entitled to a decree of reversal, : 
vacating and setting aside that portion of the judgment that decrees that 
a common law marriage exists between the appellee Nell M. Leonardo, 
and the appellant, Peter S. Leonardo, and has existed since July 9, 1945, 
and also reversal of that part of the judgment that decrees that the 
appellant, Peter S. Leonardo, pay all costs in this case. 


JAMES G. TYSON 


918 F Street, N. W. 
Washington, D. C. 


Attorney for Appellant. 
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JOINT APPENDIX 
[Filed May 5, 1954] 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
NELL M. LEONARDO 
1941 Capitol View Avenue 
Silver Spring, Maryland 
Plaintiff 


vs. Civil Action No. : 1925-'54 


) 

) 

) 

) 

) 

) 

PETER S. LEONARDO ) 
1764 Columbia Road, N. W. ) 
) 

) 

) 

) 

) 

) 

) 

) 

) 


Washington, D. C. 
and 


REBECCA OUTERI 
2902 Alvarado Square 
Baltimore, Marylamnal 


Defendants 
COMPLAINT TO CANCEL DEED 


1. That this Court has exclusive original jurisdiction over the 
matters involved herein as will hereinafter appear. : 

2. That the plaintiff, Nell M. Leonardo, and the defendant, Peter 
S. Leonardo, entered into a marital relationship in October of 1946 and 
lived and cohabited together as husband and wife in the District of 
Columbia until on or about December 25, 1949, on which date the de- 
fendant, Peter S. Leonardo, attacked the plaintiff, choking her and 
threatening her life; that the plaintiff, in fear of further bodily harm, 
was forced to leave the home occupied with the defendant, Peter S. 
Leonardo. | 
3. That at the time of the said marriage, the defendant, Peter S. 
Leonardo, owned and occupied a certain parcel of real estate located at 
1764 Columbia Road, N. W., in the City of Washington, District of 
Columbia. : 


2 

4. That the defendant, Peter S. Leonardo, by a paper writing 
bearing date May 8, 1945, but which was not recorded until December 
27, 1950, conveyed, without the plaintiff's signature, the said property 
to his daughter , Rebecca Outeri, the defendant herein, for the purpose 
of defrauding the plaintiff and defeating the plaintiff's right of dower 
in such property. 

WHEREFORE the plaintiff demands: 

1. That the usual process and all ordinary orders of publication 


issue herein. 
191 2. That the aforesaid conveyance to the defendant , Rebecca Outeri, 
be declared void. 
3. That the plaintiff have a judgment against the defendant for 
costs. 
4. That the plaintiff have such other judgment as the nature and 


the exegencies of the case may require. 


AES a, Pa 


/s/ Nell M. Leonardo 


/s/ Joseph M. Bonuso 
Attorney for Plaintiff 

1010 Vermont Avenue, N. W. 
Washington, D. C. 


192 [ Filed June 1, 1954] 


DEFENDANT, P. S. LEONARDO'S MOTION TO DISMISS, ETC. 
Defendant, P. S. Leonardo, through his attorney of record moves 
the Court to dismiss the plaintiff's complaint as the plaintiff is not en- 
titled to any relief whatever based upon her own complaint. 
And for reasons in support thereof reference is made to the points 
and authorities submitted hereto and made part hereof. 


/s/ Frederick De Joseph 

Attorney For Defendant, P. S., 
| Leonardo, 215-19 Evans Bldg. 
[Certificate of Mailing] 8: 


BEST CO 
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POINTS AND AUTHORITIES 


1. The allegations of the plaintiff's complaint aver that said 
property was "conveyed" on May 8, 1945, at which time said defendant 
Leonardo was unmarried as alleged also in said complaint, therefore , 
the defendant was unmarried and under no marital ties, and subject to 
no restriction or restraint with respect to ae or conveying said 
“ property as alleged. | 

2. Plaintiff's claims a "marital relationshipy was entered into in 
"October 1946", and said property was conveyed on May 8, 1945, a 
period of 18 months prior to the alleged marriage, and deemed a con- 
veyance of the defendants individual and separate property exempt from 
any claim of dower or otherwise by the plaintiff. 

3. That said property was acquired by the defendant prior to said 
marriage as alleged and allegedly conveyed 18 months before said 
marriage was entered into. 


/s/ oes De Joseph, 
y Attorney For Defendant, P. S. 
Leonardo, 215-19 Evans Bldg. 


ay 194 [Filed June 29, 1954] 


ORDER 


This cause came on for hearing on defendant's motion to dismiss 
the complaint for failure to state a claim upon which relief can be 
granted, and after hearing cousel and the Court being fully advised in 
the matter, it is, this 29th day of June, 1954, : 

ORDERED, 

| cone That the said motion to dismiss complaint ~~, and the same is 
soe, hereby, sustained, with_loave- to-the plaintiff files an amended complaint 
6(>4 within 10 days. | 


/s/ Matthew F. McGuire 
JUDGE 


Y AVAILAB 
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[ Filed July 7, 1954] 


AMENDED COMPLAINT TO CANCEL DEED 

1. That this Court has exclusive original jurisdiction over the 
matters involved herein as will hereinafter appear. 

2. That in October 1946, the plaintiff, Nell M. Leonardo, and the 
defendant, Peter S. Leonardo, commenced living as husband and wife 
in premises known as 1764 Columbia Road, N. W., in the City of Wash- 
ington, District of Columbia and continued to live as husband and wife 


within the said premises until on or about December 25, 1949, on 
which date the defendant, Peter S. Leonardo, attacked the plaintiff, 
choking her and threatening her life; that the plaintiff in fear of further 
bodily harm was forced to leave the home which she occupied with her 
husband, the defendant, Peter S. Leonardo. 

3. That at the time of the said marriage, the defendant, Peter 
S. Leonardo, owned and occupied a certain parcel of real estate located 
at 1764 Columbia Road, N. W., in the City of Washington, District of 
Columbia. 
| 4. That the defendant, Peter S. Leonardo, in order to divest 
himself of the legal title to the said property deeded the said property 
to his daughter, Rebecca Outeri, the co-defendant herein. That this 
was done for the sole purpose of defrauding the plaintiff and defeating 
the plaintiff's right of dower in the said property. 

WHEREFORE the plaintiff demands: 

1. That the usual process and all ordinary orders of publication 
issue herein. 

2. That the aforesaid conveyance to the defendant, Rebecca 
Outeri, be declared void. 

3. That the plaintiff have a judgment against the defendants for 
costs. 

4. That the plaintiff have such-other judgment as the nature and 


the exegencies of the case may require. 
/s/ Joseph M. Bonuso 
) Attorney for Plaintiff 
[ Certificate of Service] xe 


197 [Filed September 27, 1954] 


ANSWER OF PETER S. LEONARDO, DEFENDANT 


Comes now the defendant, Peter S. Leonardo, by his attorney 
James G. Tyson, and for an answer to the bill of complaint states as 
follows: 

1. That the allegations of paragraph 1 are admitted. 

2. That the allegations of paragraph 2 with reference to said 
marriage are denied and further that the allegations with reference to 
living together as husband and wife are denied; the true facts being 
that the plaintiff came into the household as a housekeeper or guest, with 
the specific knowledge that the defendant at that time did not intend to 
nor contemplated marriage nor did he at any other time promise to or 
contemplate marriage to the plaintiff. 

» 3. That the allegations in paragraph 3 are denied; the true facts 
are that the property had been conveyed to his daughter Rebecca Outeri, 
named as co-defendant herein on May 8, 1945. 

4. That the allegations in paragraph 4 are denied. 

WHEREFORE, having fully answered the complaint, the defendant 
Peter S. Leonardo, prays that the same be dismissed without costs to 
him. 

v /s/ James G. Tyson 


Attorney for Defendant, Peter 
S. Leonardo 

918 F Street, N. W. 

Washington, D. C. 

Me 8 1573 


COPY AVAILABLE |} 


198 District of Columbia, SS: 

Peter S. Leonardo, being first duly sworn, on oath, according 
to law, deposes and says: That he has read the foregoing answer and 
knows the contents thereof and that the facts stated therein are true. 

| /s/ Peter S. Leonardo 


[ JURAT ] 


[ Certificate of Mailing ] 


199 [ Filed September 27, 1954] 


DEFENDANT PETER S. LEONARDO'S MOTION FOR SUMMARY 
JUDGMENT 
Comes now the defendant, Peter S. Leonardo, through his at- 
torney, James G. Tyson, and moves the Court for a summary judg- 
ment for the following reasons: 
1. That no issue of fact is raised by the pleadings. 
2. That the only issue is one of law. 


/s/ James G. Tyson 
Attorney for defendant Peter S. Leonardo 


Points and authorities 
1. Rule 56 (b) Rules of Civil Procedure for the 
District Courts of the United States. 


[Certificate of Mailing] 


7 
[Filed November 2, 1954] 


MEMORANDUM 


On consideration of the case of Holzbeierlein v. Holzbeierlein, 
67 App. D. C. 219, on which plaintiff's counsel relies, the Court ad- 
heres to its ruling that the complaint does not set forth a claim for 
relief. The Holzbeierlein decision is distinguishable, because in that 
case the defendant made false representations to the plaintiff to the 
effect that he would continue to own the property after the marriage. 
No fraud or misrepresentation of any kind is alleged in the case at 
bar, but merely a desire to defeat the wife's right of dower by con- 


veying the property to the daughter. 


/s/ Alexander Holtzoff : 
United States District Judge. 
| 


[Filed November 5, 1954] 


ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY 
JUDGMENT 

Upon consideration of the motion of the nae Peter S. 
Leonardo and Rebecca Auteri, and after arguments of counsel for 
both sides in open court, it is, by the Court, this 5th By, of November, 
1954 | 

ORDERED, as follows: 

$-- Phet-the defendants -motier for-sunnnary- judgment -honotn 
be -and the -same-i¢ hereby-grantec - 

Z. 1. That the amended complaint filed by the platnit in this 
cause be and the same is hereby dismissed, with SS eae 

BE (i J) fey GE 


/s/ Alexander Holtzott 
Judge : 


8 
SEGRE of Mailing] 
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[ Filed November 23, 1954] 


EX PARTE mans IN THE 

IN THE MATTER OF : CIRCUIT COURT 

THE CHANGE OF NAME OF : FOR 

NELL M. JONES : ANNE ARUNDEL COUNTY 
#9084 Equity 


Upon the foregoing petition and affidavit, it is this 8" 
day of August, 1946, by the Circuit Court for Anne Arundel 
County, in Equity, ADJUDGED, ORDERED and DECREED that 
the name of Nell M. Jones, of Shadyside, Anne Arundel County, 
Maryland, be, and it is hereby, changed from Nell M. Jones to 
Nell Mae Leonardo, as is prayed in said petition, and that the 
said perttionet pay the costs of these proceedings. 


/s/ William J. McWilliams 
Judge 


STATE OF MARYLAND, ANNE ARUNDEL COUNTY, SCT: 

I HEREBY CERTIFY, that the aforegoing is a true Copy 
of Petition and Decree, in The Matter of The Change of Name, 
filed in the above entitled case, No. 9084. Equity. 


IN TESTIMONY WHEREOF , I hereunto 
set my hand and affix the Seal of Circuit 
Court for Anne Arundel County this 29th 
day of September, A. D. 1954. 


/s/ John H. Hopkins, 3rd. 
John H. Hopkins 3rd. , Clerk. 


| BEST COPY AV 


from the original bo 


QR ibjet Ae paragugh (Jere The Grevnd Peer 


[ Filed November 23, 1954] 
EX PARTE oes IN THE 
IN THE MATTER OF : CIRCUIT COURT 
THE CHANGE OF NAME OF : FOR 
NELL M. JONES : ANNE ARUNDEL COUNTY 


#9084 Equity 


Upon the foregoing petition and affidavit, it is this 8" 
day of August, 1946, by the Circuit Court for Anne Arundel 
County, in Equity, ADJUDGED, ORDERED and DECREED that 
the name of Nell M. Jones, of Shadyside, Anne Arundel County, 
Maryland, be, and it is hereby, changed from Nell M. Jones to 
Nell Mae Leonardo, as is prayed in said petition, and that the 
said petitioner pay the costs of these proceedings. 


/s/ William J. McWilliams 
Judge 


STATE OF MARYLAND, ANNE ARUNDEL COUNTY, SCT: 

I HEREBY CERTIFY, that the aforegoing is a true Copy 
of Petition and Decree, in The Matter of The Change of Name, 
filed in the above entitled case, No. 9084. Equity. 


IN TESTIMONY WHEREOF , I hereunto 
set my hand and affix the Seal of Circuit 
Court for Anne Arundel County this 29th 
day of September, A. D. 1954. 


/s/ John H. Hopkins, 3rd. 


a 


John WH. Honkines 8rd.._s_— Clerk ._____ee___ ee 


208 [Filed January 10, 1956] 
INTERROGATORIES 


To: Nell M. Leonardo, Plaintiff 
c/o Joseph M. Bonuso, Esquire 

i 1010 Vermont Avenue, Northwest 

Washington, D. C. 

The following interrogatories are addressed to you pursuant to 
Rule 33, of the Federal Rules of Civil Proceedure. You are required 
to answer these interrogatories separately and sy in writing, under 
oath, and to serve a copy of your answer on: : 
JAMES G. TYSON, Attorney for defendants, 918 F Street, N. W. Room 
210, Washington 4, D. C., within 15 days after mailing of these Inter- 
rogatories as indicated below: i 

1. What was your maiden name? | 

2. Have you been married to any other person or person prior 
to your claimed marriage to the defendant Leonardo? : 

3. If your answer is "yes" state the name of each husband and 
also place and date of said marriage or marriages? | 

4. State the place or places where said marriage certificates or 
certificate was obtained and where said certificates or certificate was 
filed, if any? | 

5. How, when, and where were such marriages or marriage ter- 
» minated? | 

6. If marriages or marriage was terminated state name and location 
of Court where said termination took place? 

7. What was your place of residence Immediately prior to your 
residence in Washington? 

8. When and where did you first meet the defendant Peter S. 
Leonardo? 

9. Where were you residing at that time? | 
—_ 10. What was the exact date you began living with defendant 
§ Leonardo? 


| 10 
209 11. Did you and the defendant Leonardo reside at any other 

places? If so, where and when? 

12. Did the defendant Leonardo have a place of business when you 
first met him? If so, please give the exact address? 

13. Where have you resided since December 25, 1949? 

14. List each place separately and give dates? 

15. With whom have you lived since December 25, 1949, if any- 
one? 

Submitted by: 


/s/ James G. Tyson 
Attorney For Defendants 


[Certificate of Mailing] 


[ Filed January 18, 1956] 


ANSWER OF PLAINTIFF TO INTERROGATORIES PROPOUNDED 
BY THE DEFENDANTS 


1. Nell Mae Wilson. 
2. Yes. 
3. H. Wayne Jones in Tulsa, Oklahoma on April 10, 1920. 
4. Tulsa, Oklahoma. 
5. The marriage was terminated by a divorce in the District 
Court in Tulsa County, Oklahoma on June 16, 1944. 
6. Same as above. 
7. Oklahoma City, Oklahoma. 
8. In the fall of 1944 in Washington, D. C. 
. Alcott Hall, Potomac Park, Washington, D. C. 
10. July 9, 1945. 
11. Yes. Almost all week-ends from February 1947 until we 
separated on December 25, 1949, at 10205 Capital View Avenue, Silver 


Spring, Maryland. 


11 | 
12. Yes. 1830 Columbia Road, N. W., Washington, Dec. 
13. 10205 Capital View Avenue, Silver Spring, Maryland. 
14. From December 25, 1949, up to the present date at 10205 
Capital View Avenue, Silver Spring, Maryland. : 
15. No one. : 
/s/ Nell M. Leonardo 


[JURAT] 


[Certificate of Service] 


202 [Filed November 10, 1954] 


SECOND AMENDED COMPLAINT 


(To Declare Dower) 


1. That this Court has exclusive original jurisdiction over the 
matter involved herein as will hereinafter appear. ; 

2. That the plaintiff, Nell M. Leonardo, is the wife of the de- 
fendant, Peter S. Leonardo. 

3. That Rebecca Outeri is the daughter of the defendant, Peter 
S. Leonardo, by a former marriage. : 

4. That the plaintiff and the defendant, Peter s. Leonardo, be- 
came acquainted in October of 1944, after which they commenced keep- 
ing steady company. That during the said courtship the defendant , 
Peter S. Leonardo, on many occasions stated and represented to the 
plaintiff that he was the owner of a tailoring business and of a parcel 
of real estate located at 1764 Columbia Road, N. W., in the City of 
Washington, District of Columbia, and that if the plaintiff would become 
his wife she would share in the income derived from the said business 
and real estate. : 


12 
5. That on or about May 8, 1945, prior to said marriage, 
which took place on or about July 9, 1945, the defendant, Peter S. 
Leonardo, conveyed the said real estate in question to his daughter, 
Rebecca Outeri. That the conveyance was made without consideration 


and was in fraud and deceit of the plaintiff's rights as the contemplated 
wife of the said defendant, Peter S. Leonardo, and of her rights as 

his wife, and was made with the intent to keep the plaintiff from par- 
ticipating, according to law, in her dower interest in the said real 


estate. 

6. That at the time of her marriage to the defendant, Peter S. 
Leonardo, the plaintiff did not know or have means of knowing that the 
defendant, Peter S. Leonardo, had transferred the real estate to the 
defendant, Rebecca Outeri, but believed the representations made by 
the defendant, Peter S. Leonardo, that he owned the said real estate; 
that the defendant, Peter S. Leonardo, had purposely concealed the 
transaction and withheld all information concerning it from her. 

7. That the plaintiff and the defendant, Peter S. Leonardo, 
lived and co-habited together as husband and wife from on or about 
July 9, 1945, until on or about December 25, 1949, on which date de- 
fendant, Peter S. Leonardo, attacked the plaintiff, beating and choking 
her and threatened her life. That the plaintiff, in fear of further 
bodily harm, was forced to leave the home she occupied with the de- 
fendant, Peter S. Leonardo. That all during the time that the plaintiff 
and the defendant, Peter S. Leonardo, lived together as husband and 
wife, she was gainfully employed and continued under the impression 
that the real estate was owned by the defendant, Peter S. Leonardo, and 
she, therefore, used her salary to make improvements upon the said 
real estate, and also rendered personal and manual service in the con- 
duct and operation of the said real estate without any compensation what- 
soever. 

8. That the plaintiff did not consent to the conveyance to the de- 
fendant, Rebecca Outeri, and had no knowledge thereof until on or 
about November 15, 1953, when the plaintiff had occasion to discuss he 
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marital difficulties with her attorney, who, upon checking into the case, 
discovered a deed dated May 8, 1945, conveying the said real estate 
from the defendant, Peter S. Leonardo, to the defendant, Rebecca Outeri, 
which deed was recorded on December 27, 1950 in the Land Records of 
the District of Columbia. : 

9. That the defendant, Peter S. Leonardo, has since May 8, 1945, 
and up to the present time, retained and exercised control and right of 
ownership over the said real estate and had been and is now receiving 
income thereof from the said real estate. : 

WHEREFORE, the plaintiff demands: } 

1. That the usual process and all orders of publication issue 
herein. | 

2. That the deed conveying premises 1764 Columbia Road, N. W., 
in the City of Washington, District of Columbia, be declared null and 
void and cancelled of record, and as if the same had never been executed 
insofar as it might concern, involve, exclude the inchoate or consum- 
mate dower interest in the said property. | 

3. That the parcel of real estate conveyed by the defendant, Peter 
S. Leonardo, to the defendant, Rebecca Outeri, be impressed with the 
inchoate right or rights of dower to the said property. 

4. That the plaintiff may have such other judgment as the nature 
and the exigencies of the case may require. | 


/s/ Joseph M. Bonuso 
[Certificate of Service] Attorney for Plaintiff 

205 Denrike Building 

Washington, D. C. 


[Filed March 19, 1956] 

AMENDED ANSWER OF PETER S. LEONARDO, DEFENDANT 
Comes now the defendant, Peter S. Leonardo, by his Attorney 
James G. Tyson, and for answer to the second awa bill of complaint 

states as follows: | 
1. That the allegation in paragraph one is admitted. 


OPY AVAILAB "2. That the allegation in paragraph two is denied. 
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3. That the fact that Rebecca Auteri, also named as a defendant 
in the complaint, as the daughter of this defendant is admitted; as to 
any other inference or allegation in paragraph three, the same is denied. 

4. That every essential and material allegation of paragraph four 
is denied. 

5. That the fact set out in the complaint that the defendant con- 
veyed property owned by him at 1764 Columbia Road, N. W., Washington, 
D.C. to the defendant Rebecca Auteri on May 8, 1945 is admitted; all 
other essential and material allegations set out in paragraph five are 
denied. 

6. That every essential and material allegation in paragraph six 


is denied. 


7. That every essential and material allegation in paragraph 
seven is denied. 

8. That as to the allegations of paragraph eight, the defendant 
denies every essential and material fact set forth therein. 

9. That every essential and material allegation of paragraph 
nine is denied; for further answer the defendant says that he is the 
legally appointed and designated agent of the owner of said property and 
manages same in line with said authority. 

SECOND DEFENSE 

That if the second amended complaint, has stated a cause of action 
upon which relief can be granted, the same has been barred by the plain- 
tiff's own action filed in the Circuit Court for Anne Arundel County, in the 
State of Maryland, equity No. 9084, upon which judgment was granted as 
prayer. 

WHE REFORE, having fully answered the second amended complaint 
filed herein, the defendant, Peter S. Leonardo, prays that the same be 
dismissed without costs to him. 


/s/ James G. Tyson 
Attorney for Defendant 
[Certificate of Service] | Ok 


[Filed May 11, 1956] 


FINDINGS OF FACTS AND CONCLUSIONS OF LAW 


This cause came on to be heard upon the second amended com- 
plaint of the plaintiff and the answers thereto and testimony being 
taken in open Court, whereupon the Court, this 11th oy of May, 1956, 
makes the following findings: 


FINDING OF FACT 


That the plaintiff and the defendant, Peter S. Leonardo, on July 
9, 1945, agreed to live together as husband and wife in the District of 
Columbia, which they did for a period of almost five years. 

That the property located at 1764 Columbia Road, N. W., Wash- 
ington, D. C., was deeded by the defendant Leonardo to his daughter 
before the common law marriage was entered into; that the daughter 
paid $10 as consideration for the said property; and that thereafter she 
executed a power of attorney to the defendant Leonardo, which authorized 
him to manage the property and live therein rent free; that no miscon- 
duct was shown against the defendant, Rebecca Outeri, to warrant a 
judgment or decree against the said property. : 

That the evidence was insufficient to establish that the plaintiff 
had any interest in the Columbia Road property. 

That the plaintiff, during her cohabitation with the defendant 
Leonardo, turned over to him for their joint account and living expenses 
the greater part of her salary; that no strict account was kept between 
them. | 
That the evidence disclosed that the plaintiff and the defendant 
Leonardo owned real estate by the entirety in Maryland; that the plain- 
tiff's interest in the Maryland Property fairly represents plaintiff's 
equitable interest in the property acquired by reason of the common law 
marriage. | 


al bound volume. 
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CONCLUSIONS OF LAW 


That a common law marriage was entered into by and between the 
plaintiff and the defendant, Peter S. Leonardo. 

That title to the property located at 1764 Columbia Road, N. W., 
in the City of Washington, District of Columbia was acquired by the 
daughter of the defendant Leonardo before the common law marriage 
was entered into, and that the plaintiff acquired no interest in the said 
property. 

That the plaintiff's interests in the Maryland real estate fairly 
represent her equitable interest in property acquired because of the 
common law marriage of the plaintiff and the defendant Leonardo. 

| /s/ R. N. Wilkin 
JUDGE 

We agree that the Court made the above findings and conclusions 

of law. 


/s/ Joseph M. Bonuso 
Attorney for Plaintiff 


/s/ James G. Tyson 
Attorney for Defendants 


[ Filed May 11, 1956] 


ORDER 


Upon consideration of the second amended complaint of the plain- 
tiff, Nell N. Leonardo, and the answers thereto of the defendants, 
Peter S. Leonardo and Rebecca Outeri, and testi mony taken in open 
Court, and it appearing that all parties were represented by counsel, 
it is, by the Court, this 11th day of May, 1956. 

ADJUDGED, ORDERED, AND DECREED: 
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That a common law marriage exists between the plaintiff, Nell 
M. Leonardo, and the defendant, Peter S. Leonardo, and has existed 
since July 9, 1945. 

That the title to the property located at 1764 Columbia Road, N. W., 
in the City of Washington, District of Columbia, was acquired by the 
daughter of the defendant Leonardo before the common law marriage 
was entered into, and that the plaintiff acquired no interest in the said 
property. : 

That the defendant, Peter S. Leonardo, is hereby directed to pay 
all costs in this case. 


Seen: 


/s/ James G. Tyson 
Attorney for Defendants 


YY AVAILABLE 


nal bound volume |: 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Tuesday, April 24, 1956 


The above-entitled matter came on for hearing before the Honorable 
Robert N. Wilkin, in Courtroom No. 14, United States District Court for 
the District of Columbia, commencing at 10:00 o'clock a.m., April 24, 
1956. 

APPEARANCES: 

On behalf of the Plaintiff: Joseph M. Bonuso, Esq. 
On behalf of the Defendant: James G. Tyson, Esq. 
a a ae 4 * a 
ELIZABETH W. RIDLEY 
was called as a witness by counsel for Plaintiff * * *: 
DIRECT EXAMINATION 

BY MR. BONUSO: 
Mrs. Ridley, will you state your full name? A. Elizabeth W. 


* * * * * x 


And do you know Mr. Leonardo in this case? A. Yes, I do. 
* * x * * * 


Q. And do you know Mrs. Leonardo in this case? A. Yes, Ido. 
* 


oe ate xk * a * 


| Q. When did you first meet Mr. and Mrs. Leonardo? A. Well, 

1948 when I went there to rent an apartment from them. 

Q. You say when you went there to rent an apartment? What was 
the address then? A. 1764 Columbia Road, Northwest. 

Q. Andon your visit there, who did you talk to? A. Well, I 
believe I talked to Mr. Leonardo, when we first went there. 

Q. And what was your conversation with Mr. Leonardo? A. It 
concerned renting the apartment on the third floor. 

Q. Did he tell you at that time who owned the apartment on the 
third floor or who owned the house? A. I don't recall. 


* oe * * * * cs 
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JESSIE F. RILEY | 

was called to the stand as a witness by counsel for Plaintiff 3 

DIRECT EXAMINATION : 
BY MR. BONUSO: 
* * * A, Jessie F. Riley. 
And what is your address, Mr. Riley? A. 5026 Fourth Street. 
5926 Fourth Street --? A. Northwest. | 
And what business are you in? A. Plumbing and heating. 
Do you know Mr. Leonardo in this case? A. : Yes. 
Is he in this Court Room now? A. Yes, sir. 
Will you point him out to me? A. The gentleman sitting there. 


GBOoOoOPHH HO 


The second gentleman there? A. Yes. : 

Q. Do you know Mrs. Leonardo in this case? A, Well, now, 
I couldn't swear if it was Mrs. Leonardo or not, but I know the lady. 

* * * * * * 

REBECCA IDO LEONARDO AUTERI 
was called as a witness by counsel for Plaintiff * * *: 
DIRECT EXAMINATION : 
BY MR. BONUSO: 

Q. Your full name is Rebecca Auteri? A. Itis Rebecca Ida 
Leonardo Auteri. 

Q. And you are the daughter by a prior marriage of Mr. Leonardo? 
A. Yes. 

Q. And you live in Baltimore, Maryland? A. hat is right. 

Q. Do you know this lady here? (Indicating) A. I have met her, 
yes. : 

Q. You have met her? A. That's right. 

The Court: Will you please talk loud enough so the Reporter can 
hear you. 

BY MR. BONUSO: 
Q. Did you meet her? A. I don't know exactly when. 
Q. Did you meet her at your home, or her home? I met her in 


Washington. 
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16 Q. You met her in Washington? A. Yes. 
Q. Where in Washington? A. 1764 Columbia Road. 
Q. And under what circumstances did you meet her? A. I went 
to visit my father. 
Q. At the time you went to visit your father, when was that? A. 
I don't know. 
Q. At the time you went to visit your father, you saw this lady 
there? A. She came in after I was there. 
| Q. And did your father introduce this lady to you? A. No, sir. 
Q. What did this lady do at the time you met her, when you first 
met her? You say she came in and then what did she do? A. I really 
can't remember. 
Q. Did you have any conversation with her? A. No, sir. 
Q. Did your father have any conversation with her? A. I didn't 
stay along enough to have any conversation with anyone. 
Q. Now, when was the next time you met this lady? A. I don't 
11 know. 
. Would you say a week later? A. Much longer than that. 


How long would you say? A. I can't say. 


Q 

Q 

Q. Would you say a month? A. Ican't say. 

Q. Would you say three months? A. I can't say. 
Q 


. Six months? A. Ican't say. 


Q. Well, the next time you met her, where did you meet her, in b 
Baltimore or Washington? A. Idon't know. } 
Q. Has she ever been in your home? A. Yes, she has. 


- How many times? A. I don't know. 
- Would you say once? A. A few times. 


All right, take a guess. A. Four or five times. 
. And did you ever visit with her in her home here in Washington? 
- I visited my father here in Washington. 
Q. You have never visited this lady in Washington? A. WhenI 
come to Washington, I only come to visit my father. 


Q 
Q 
Q. How many isa "few times"? A. Iam only,guessing if I say -- 
Q 
Q 
A 
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Q. I didn't ask that question. The question I asked, when you came 


to visit your father , did you see this lady there? A. I have seen her. 

Q. In the same home with your father? A. Yes. 

Q. Isn't ita fact, Mrs. Auteri, that your father introduced this 
lady as his wife, and you called her mother? A. No, sir. 

* * * * * * 

Q. You don't call anyone else. You call her mother because she 
was introduced by your father as his wife? A. No, sir. 

Q. Did you ever write to Mrs. Leonardo, did you ever write to 
this lady? A. Yes. : 

Q. How did you address her? A. "Dear mother". 

Q. And when you wrote what name did you use in writing to her? 
A. I don't understand what you mean? | 

Q. When you addressed an envelope to this lady, what name did 
you use upon the envelope? | 

Mr. Tyson: Will counsel ask the approximate date we are talking 
about ? 

Mr. Bonuso: Whenever she addressed her. 

The Witness: I addressed it to "Mrs. Leonardo". 

BY MR. BONUSO: : 

Q. Why if you were not introduced to this lady, and didn't realize 
she was your mother, why did you address her as "Mrs. Leonardo" ? 
A. Because she was in the house with my father. i 

Q. Did she ever come to your house with your father? A. Yes. 

Q. Did she ever meet any of your friends in your house with your 
father? A. Yes, sir. : 

Q. How was she introduced, how did your father introduce her ? 
A. I don't know. 

Q. Did you ever hear him call her sear but "my wife" or. "Mrs. 

Leonardo"? A. No, sir. 

Mr. Tyson: Just before you answer that, if Your Honor please, 
that is in the realm of a trick question. “Did you ever hear him address 
her any other way than 'his wife'''? If she says no : then, of course, 
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he is going to assume that she introduced him as "my wife". I would 
like the question to be a little more clear so the witness can understand 
what she is saying. 

Mr. Bonuso: All right. 

BY MR. BONUSO: 

Q. Did you ever hear your father address, when he was introducing 
this lady to company, address her as his wife? A. I can't recall. 

Q. Allright. Did you ever hear him introduce her other than his 
wife? A. Ican't recall. 

Q. Well, how did you know to address her as Mrs. Leonardo, when 
you addressed her? A. I knew. 

Q. You knew what? A. She was living there in the house. 


Q. With your father? A. When Iarrived, she was there. 


x * cd x * a 
Q. You testified the first time you saw this lady your father did 


not introduce you to her? A. That's right. 
Q. How did you ever come to find out then to address her as Mrs. 
Leonardo? A. She was living with him in the house, as far as I knew. 
Q. Now, you saw this lady in the house. Did you ask your father 


who she was? A. No, sir. 


Q. Did you ever ask what her name was? A. No, sir. 

Q. How did you come to address her, or come to write her in the 
first place? A. Instead of writing to my father, I wrote to her. 

Q. Why would you write to her? She was a total stranger, not even 
introduced, is that correct? A. That's correct. 


* * we * * * 


Q. Didn't it come to your mind, to ask your father her name? A. 


Q. Didn't it come to your mind to ask her, her name? A. No. 
x oe ak x eK ae 
18 Q. When they came to your home, did she ever stay over night? 
A. Yes. | 
Q. Where did your father sleep? A. I have two children and my 
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husband and I and my sister-in-law, and I have = bedrooms, so we 
managed the best way we could. : 
19 Q. I asked you where did your father sleep? | A. In a bed. 


Q. In what part of the house? A. In the bedroom. 

Q. Ina bedroom. Where did this lady aleeDs (Indicating the 
Plaintiff) A. In a bedroom. : 

Q. With whom, if anyone? A. I suppose with my father. 

Q. Slept with your father? Now, why, if youidid not know that they 
were married, did you permit them to sleep ina bedroom in your house 
together? A. That's entirely their own business. 


Q. And your home wasn't it your business? A. Not where my 
father was concerned. 
* * * * Ok * 
30 NELL M. LEONARDO : 
the plaintiff herein, was called by her counsel, * * * 
DIRECT EXAMINATION : 
BY MR. BONUSO: 
Q. * * * Will you please state your full name? A. Nell M. 
Leonardo. | 
Q. And Mrs. Leonardo, where do you live? . 10205 Capitol 
View Avenue, Silver Springs, Maryland. : 
THE COURT: You are going to have to speak louder, we just 
can't hear you. | 
BY MR. BONUSO: 
Q. And you are the wife of Peter S. Leonardo? A. Iam. 
* cd me * | ae * 
~ 31 MR. BONUSO: She said, "Iam." 
BY MR. BONUSO: 
Q. And do you know Mrs. Rebecca Auteri? A. I do. 
Q. When did you first meet Mrs. Rebecca Auteri? A. The sum- 
mer of 1947. | 
Q. And under what circumstances did you meet her? A. Through 
a kindly friend who brought her over from Baltimore to unite the father 
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and daughter. To unite father and daughter after many years of estrange- 


ment. He brought her over to see us. 

Q. Who brought her? A. Mr. and Mrs. de Stevano of Baltimore. 

Q. Brought her where? A. To 1764 Columbia Road. 

Q. And who lived at 1764 Columbia Road? A. Mr. and Mrs. P. 
S. Leonardo. 

Q@. You mean Mr. Leonardo and yourself? A. Yes. 

* % x x * *x 

Q. Did there come a time -- when did you first meet Mr. Leonardo? 
A. In 1944 I was introduced to him, danced with him, and we had a 
speaking acquaintance until fall. 

THE COURT: Wait just a minute. 

MR. BONUSO: You will have to keep your voice up. 

THE WITNESS: In 1944. 

x x 9 * * x 

Q. After the dance, what, if anything, did you do? A. He invited 
me to dinner the next evening. 

Q. Did you go to dinner with him the next evening? A. Yes. 

Q. When did you meet him after that? 

MR. TYSON: Did you establish a date, the next time you met him? 

THE WITNESS: The next time, it would be some time maybe in 
November or October or December, some time in the fall of 1944. 

* * * sd x a 

BY MR. BONUSO: 

Q. Now, the fall of 1944, you say you met him and went to several 
dances and dinner with him. When did you see him after that? A. Oh, 
we used to date every Sunday and as often after as he could. 

Q. Now, during your dates, did you ever have any conversation 
with him? A. Oh, naturally. 

Q. And what would you discuss? A. Oh, mutual interests. 

Q. What were they? A. Well, one of them was marriage. 

Q. What was said about marriage? A. Well, all along, I would 
say January or February, he had me confident -- 
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MR. TYSON: Of what years? 2 

THE WITNESS: It was in 1945, after Christmas. Then, I was 
confident he was very much in love with me and I knew I was in love with 
him. He had me convinced. He was calling me Comella, after 
Rebecca's mother, and I didn't know what it was all baout. Finally, I 
finally found out after he confessed that I was so much like his first 
wife. He has had three, by the way. ) 

BY MR. BONUSO: : 

Q. You say he discussed marriage? A. That's right. 

Q. Did he talk to you, or you talkto him? A. He talked to me. 

Q. Well, can we find out what happened? A. Naturally, ifa 
man is very, very fond of you he asks you to marry him and you 
contemplate how in the world -- I lived ina government resident hall and 
he lived in a sleeping room, which neither one of us went to either place. 
He merely called in the reception room for me and took me out and 
everything, so naturally we had to figure a place where we would live 
together after we were married. : 

Q. All right. Now, was there anything said about going through 
a legal ceremony? A. When a man proposes you take that for granted. 

Q. Allright. Did you go through any legal ceremony? A. No. 

* 4k * aK cd * : * 

A. * * * So, it all came out that he a wanted his third marriage, 
he wanted it in the Catholic Church. Well, I have no objection to being 
married in the Catholic Church. To me it was perfectly sound if a man 
was born in a church, why not be married in his church. 

My church is nonsectarian. - We are not steadfast, so I agreed 
to be married in the Catholic Church, but we were both divorced. And 
I hadto be widowed before the Catholic Church would accept me. 

So, during that sixty days, two months, he convinced me that if I 
would live with him as man and wife we would be literally man and 


wife and contribute to all our endeavors, even to furnishing and 


redecorating, and everything. 
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MR. TYSON: What is this date? 

THE WITNESS: Which date do you refer to? 

MR. BONUSO: She said he was evicted in May. 

MR. TYSON: About this marriage in the Catholic Church, can 
you give us some idea? 

THE WITNESS: As soon as I was widowed we were to be legally 
married in a ritual of a church. 

THE COURT: But counsel asked the question when did that date 
occur ? 

_ MR. BONUSO: Around what date? 

THE WITNESS: That was during the sixty days when he was 

trying to get his business moved in at Columbia Road. 
BY MR. BONUSO: 

Q. Between April and July? A. Between May 4th and July 7th, 
1945. 

Q. Now, when he asked you to go and live with him and not go 
through a legal ceremony, why didn't you leave him then? A. Because 
I was all the time helping him, not only to get possession, I was sharing 
all my earnings already. 

Q. Allright. Did there come a time when he said for you to go 
live with him at 1764 Columbia Road as husband and wife? A. Yes. 

Q. Did there come a time when you did go to live with him? 

A. Yes. 

Q. Whenwas that? A. July 7, 1945. 

Q. Now, after July 7, 1945, did you continue living together as 
husband and wife? A. That was the beginning of the husband and wife 
relationship. 

Q. After that? A. Yes. 

Q. And how long did that continue? A. Till December 24, 1949. 

Q. Allright. Now, after you went to live with him, in July, 
1945, did you consider yourself as his wife? A. Definitely. 


cd * * aK * * * 
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BY MR. BONUSO: 
Q. Was there any conversation at that time with reference to this 
property? <A. Oh, yes. 
Q. What was that? A. Well, he wasn't on speaking acquaintance 


with his children and didn't have any friends; and all our endeavors, our 


investments, both real and personal, were to be shared equally by us 
until our death. This wasn't just a catch-as-catch-can marriage. He 
wanted me for the rest of his life. 

ae * x ae % 

DIRECT EXAMINATION (Resumed) 
BY MR. BONUSO: 

Q. Mrs. Leonardo, did there come a time when you had your 
name changed? <A. Yes. 

Q. Where was that? A. In Anne Arundel County, Maryland. 

Q. What was the reason for doing this? A. Well, periodically -- 

MR. TYSON: If your Honor please, I think the petition as he filed 
it sets out the reason that she gave at least to the Court, and I think she is 
estopped from giving any other reason than what is set out in the 
petition. : 

THE COURT: Well, probably she is going to give the same reason. 

MR. BONUSO: That's right. 

THE WITNESS: Periodically, Mr. Leonardo would get awfully 
angry, and when he gets into these rages he would threaten to expose me 
to the chief -- he threatened to expose me to the chief of the agency 
where I worked, and that threw me into -- I would just get petrified, for 
fear that he might fulfill some of these threats, and I knew I had no legal 
document as proof, I had no marriage certificate. 

So the result was, eventually I got to feeling -- he would get ina 
good humor again, and feel sorry for me. And one day when he was in 
a mellow mood, he suggested that he obtain, we obtain a lawyer, and to 
change my name. _ So that is how it became a reality. So, that way, I 
would have some kind of a document to protect my legal documents of 
the Government of all my appointments, everything. He claimed they 
were invalid and it was only when he got in these ugly moods that I would 
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go in a frenzy and brood and brood for weeks, worrying, and finally I got 
under his skin and he felt sorry for me. 

MR. TYSON: I move that entire answer be struck from the 
record. I have the petition that she filed, and I would like for your 
Honor to see it at this time. 

| THE COURT: Very well. The Court will receive the petition at 
the proper time. 

cs ake * * a cs cd * xk * ae 

BY MR. BONUSO: 

Q. Now, when you said he was going to expose you to your chief, 
what did you mean by that? Expose you to what? A. Our marital 
relationship. He was going to tell them -- he was going to tell them 


my name was not Leonardo and threatened to do a lot of things like that 
to expose the whole affair. 

ee * * akc * atc ak 

CROSS EXAMINATION 
BY MR. TYSON: 

cd ss * cd aK x *x 

Q. Ibelieve you, in your petition, set out that you were divorced 
in Oklahoma? A. I was. sf 

Q. What date was that? A. May or June of 1944. 

Q. Ishow you this decree, Mrs. Leonardo, and ask you is that 
the decree. A. Yes. It was June 16, 1944. 

MR. TYSON: Could I have this marked Defendant's Exhibit No. 1, 
please? 

MR. BONUSO: I have no objection. 


(Document referred to was marked e" 
Defendant's Exhibit No. 1, for identification.) 


BY MR. TYSON: 
Q. You say this divorce took effect when? A. June 16, 1944. 
Q. Iask you to read that last paragraph, read it out loud, so the 
Judge might hear you. A. (Reading) "It is further ordered that the 
care and custody and education of said" -- 
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Q. Isaid the last paragraph. A. (Reading) "It is further 
ordered that this decree does not become absolute and take effect until 
six months after the date thereof." Well, I wasn't even aware of that. 


Q. You said it did not take effect -- A. -- for six months. I 
wasn't aware of that. : 


Q. So that you became divorced in December of 1944? A. That's 


right. 
MR. TYSON: May I introduce -- 
THE WITNESS: I thank you for telling me. 
BY MR. TYSON: | 
Q. You filed this petition in Maryland, did you not? <A. Yes. 
Q. You swore to it? You certified it? A. Yes. 
MR. TYSON: I offer this in evidence. | 
THE COURT: Received. 


(Document previously marked Defendant's 
Exhibit No. 1, for identification, was 
received in evidence. ) 


MR. TYSON: I would like to make this Defendant's No. 2, please. 


(Petition was marked Defendant's Exhibit 
No. 2, for identification. ) 
MR. BONUSO: I have no objection. 


MR. TYSON: I would like to introduce this, if your Honor please. 
THE COURT: Received. 


(Document previously marked Defendant's 
Exhibit No. 2, for identification, was 
received in evidence. ) 


MR. TYSON: | I would like to read from this petition the reasons 
for change of the name. (Reading) 

"To the Honorable Judges of said Court: The petition of Nell M. 
Jones respectfully represents unto your Honors (1) That she is a resident 
of Shadyside, in Anne Arundel County, Maryland, and is 50 years of age; 
(2) that she desires her name be changed from Nell M. Jones to Nell 
May Leonardo, because the name which she wishes is more euphonious 
than the name which she now bears; (3) that during the past two years 
she has been using the name Nell May Leonardo; (4) that because of the 
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conduct of her former husband, Herman Wayne Jones, a divorce was 
granted to your petitioner, and she is unwilling to bear his name any 
longer. 

"The petitioner therefore prays her name may be changed to Nell 
May Leonardo." She certified this petition was correct. Asa result 
of this petition, was there an order granting a change of name? 

THE WITNESS: Yes. 

MR. TYSON: The other thing, if your Honor please, is in the 
record, and I should like for it to be marked Exhibit No. 3, Defendant's 
Exhibit No. 3. I think you have the record. The blue paper there, 
which is the order you received changing your name. 

THE WITNESS: Yes. 

MR. TYSON: I would like to introduce this in evidence, if your 
Honor please. 

This is the order in the petition, Defendant's Exhibit No. 3. 

THE COURT: You may mark it and it will be received. 


(Document referred to was marked 
Defendant's Exhibit No. 3, and received 
in evidence. ) 


BY MR. TYSON: 


Q. You testified, Mrs. Leonardo, that you first met Mr. Leonardo 


in January of 1944; is that correct? <A. Yes. 

Q. The next time that you saw him was in the fall? <A. That's 
right. The first time I had a date with him was late 1944. 

Q. Then, you said something about some marriage that took 
place; did you not say that? I have it here, something about a Catholic 
Church wedding. A. That was what Mr. Leonardo wanted his third 
marriage to be, in the Catholic Church, but because I was divorced, the 
Catholic Church cannot accept a divorcee, so it was understood our 

relationship -- we would be faithful to each other, without -- 

Q. -- marriage? A. No -- faithful regardless, until death part 
us, or I was widowed; then we would go in and have a regular ritual. 


- ae 
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Q. Now, between the two of you, you decided this? A. Along 
in, I would say it was going on -- maybe February, March, or April. 
It was before I knew he was evicted from 1830 Columbia. He was 
evicted and he hadn't gotten the other property yet. : 

Q. Let's get this straight. Iam trying to get when he asked you 
to marry him, and you accepted. According to your testimony, you 
said it was February, March, or April. When was it? A. That is 
when he proposed to me, and I did not know that he wanted a common- 
law marriage. I was not aware that that was what he had in mind. And 
it wasn't until after he informed me that he had bought 1764 Columbia 
Road, he already had my pay check, he already had other contributions, 
and he then, when he came out in the open, point-black, and asked me 
to contribute, then I had already agreed to do that. _ 

Q. Thatis, to contribute? A. Yes. 

Q. When did he ask you to marry him, and when did you accept, 
according to your own testimony? A. Sometime just before July 7, 
1945. } 

Q. Now, sometime could be any time in the last forty or fifty 


years. Give us some definite idea. A. It was probably about the 
ist of July, 1945. ! 

Q. July ist? A. About that date. 

Q. He asked you to be his wife and you accepted ? A. He 


finally - well, by the art of persuasion, and he is very good at that. 
T am not the only one. | 
Q. Well, will you answer my question? airs I want to know 
just what date it was. A. Well, I can't say positively, because how 
can anybody know the exact date you commit yourself to another man. 
Q. Well, wasn't that an important day in your life? <A. Well, 
we had been discussing marriage for months. He had already declared 
openly that he had picked me out of these hundreds of women, and told 
everybody he got the cream of the crop, and all that sort of thing, and 
how much he loved me, and all that sort of thing, and it had been going 
on, the discussion of marriage, and also the discussion about buying a 
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property where he could move his business to, and we also could have 
a marital home. 
Q. Now, you were together several years? You lived together 
several years? A. From July 7th, 1945, to December 24th, 1949. 

Q. Now, is July 7th, the day that I am asking you for, the day 
that you entered into this so-called marital relationship? A. Yes. 

Q. Not February or Marchor April? A. Oh, no. 

Q. Not October of 1946? A. No. 

Q. I would like to show you this paper from the original complaint 
and ask you if that is your signature. A. Yes. What is this document? 
1954 -- oh, yes. 

Q. May Ihave that? A. Yes, you may. 

MR. TYSON: Do you have any objection to that? 

MR. BONUSO: Let me see it. 

MR. TYSON: I would like to read, if your Honor please, from the 
original complaint in the petition, the following paragraph (reading): 

"That the plaintiff, Nell M. Leonardo, and defendant, Peter S. 
Leonardo, entered into a marital relationship in October of 1946, and 
lived and cohabited together as man and wife, in the District of Columbia, 

until on or about December 25th, 1949." Asa result of this com- 
plaint, a2 motion to dismiss was filed by another attorney, and in his 
points and authorities, he pointed out these three things: 

"That the allegations of the plaintiff's complaint aver that said 
property was conveyed on May 8, 1945, at which time said defendant 
Leonardo was unmarried, as alleged also in said complaint. 

"Therefore, the defendant was unmarried and under no marital 
ties and subject to no restriction or restraint with respect to alienation 
or conveying said property, as alleged." 

No. 2: "Plaintiff complains the marital relationship was entered 
into in October of 1946. Said property was conveyed on May 8, 1945, 

a period of 18 months prior to the alleged marriage, and deemed a 
conveyance of the defendant's individual and separate property, exempt 
from any claim of dower, or otherwise, by the plaintiff. " 


ve 
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No. 3: "That said property was acquired by the defendant prior 
to said marriage, as alleged, and allegedly conveyed 18 months before 
said marriage was entered into." 


The motion to dismiss was granted, and the petition was allowed 


to be amended. | 

MR. BONUSO: [If your Honor please, I don't want to interrupt at 
this time, but I think Mr. Tyson has not made it clear it was not the 
finding of the Court. It was an argument of counsel he just read to your 
Honor. | 

MR. TYSON: No, the motion to dismiss was filed. I just want 
your Honor to know about these dates. 

MR. BONUSO: That was argument with counsel. 

MR. TYSON: The points of authorities pointed out it would be 
unmistakable that there was an 18-month differential from the marriage 
date. 

MR. BONUSO: That is argument of counsel and not the holding of 
the Court. | 

MR. TYSON: The motion to dismiss was granted and they were 
allowed toamend. In the amended complaint, if your Honor please, I 
would like to read this -- this ;is the amended complaint: 

"That in October 1946, the plaintiff, Nell M. Leonardo, and 
defendant, Peter J. Leonardo, commenced living together as husband 
and wife, in premises known as 1764 Columbia Road" -- and so forth 
and so on-- exactly the same date. : 

THE WITNESS: It was July 7, 1945. That is on record. 

MR. TYSON: On record where? That is what IT am trying to 
find out. Was there a license applied for ? | 

THE WITNESS: No, but there is the Government record. 

BY MR. TYSON: 

Q. I take it you are going to introduce them. A. I can obtaina 
copy of where my name was changed and my address was changed to 
1764 Columbia Road, on July 7, 1945, And I lived there from that day 
forward until 1949, December 24th. 

Q. You signed this petition, did you not? That was your signature ? 
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A. Iwasn't aware there was a wrong date in there. 

Q. But you are aware that the date is July 7, 1945? A. Tam 
positive. 

Q. Let me call your attention -- 

MR. BONUSO: I don’t want to keep interrupting, Mr. Tyson, but 
it seems we are trying this case on form of complaints, when we had 
amended the complaint. 

Furthermore, if the testimony shows that there was a wrong date 
or a wrong allegation, we certainly can amend it at any time to conform 
with the pleadings. He is making a big to do out of something that is 
not even in this case. 

THE COURT: I take it counsel is confronting the witness with 


contradictory statements, and he wishes her to explain those contradictory 


statements, if she can. There is no doubt about what you have said. 
BY MR. TYSON: 

Q. There is no question in your mind that December 7th was the 
actual date? A. July 7th, 1945, was the day I became man and wife, 
the wife of Mr. Leonardo. 

THE COURT: Iam alittle confused. In one of her very late 
Statements you have been talking about the date when she says they made 
a contract to live together as man and wife, and she referred to a date 
and said the date of change of name. Now, are the two dates the same? 

THE WITNESS: No, sir. The reason for that in Maryland, in 
Anne Arundel County, was to legalize my Government documents, and 
then that was the only purpose. I was already his legal wife, but I had 
no document in case he went up and got me sick all over again and 
exposed me to the Government. Then the Government would say, 
where is your document, where is your marriage certificate. My 
retirement fund, my appointments, everything was at stake. 

THE COURT: I take it, then, it was your idea that the document 
changing your name would serve the purpose of a marriage certificate. 

THE WITNESS: Right, your Honor. And that was the only 
reason. And Mr. Leonardo approved of it after he found out he couldn't 


66 


67 


69 


35 

inherit my retirement fund or anything. There is no guarantee 
when we are going to live and die. In the meantime, everything we 
created, he always reassured me, over and over again, all our creations, 
1764, and the furnishings and everything that we had, it was jointly ours 
until one of us passedon. That tied metohim. It wasn't a one-sided 
relationship. | 

THE COURT: Does the defendant's name appear on the change of 
name application order ? : 

MR. TYSON: You mean Mr. Leonardo? No, indeed, sir. This 
is strictly her own action, if your Honor please, and it was sworn to by 
her. | 

BY MR. TYSON: | 

Q. You testified, Mrs. Leonardo, and I am calling you Mrs. 
Leonardo because of the change of name -- I don't want to call you Nell 
May Leonardo -- you will understand why I am calling you this. Mr. 
Leonardo introduced you to everyone as his wife; is that right? 

A. That's right. To his friends, business associates, everybody. 
Q. Are the two people who testified some of those people ? 


A. Yes. 


Q. They didn't testify to that. They testified that they called you 
Mrs. Leonardo. One testified, I believe, in 1947, which was after 
your change of name, and you were Mrs. Leonardo. i It was in the 

summer of 1947, which was after you changed your name. So 
you were Mrs. Leonardo as far as they were concerned. Is that not so? 
A. Yes. : 

x a ak aK xc me ac 

RECROSS EXAMINATION 
BY MR. TYSON: ! 

Q. Did you ever write any notes or anything to Mr. Leonardo at 
any time, letters or anything like that? A. I might have. I don't 
know. : 
Q. If you had written him, what would your salutation have been? 
A. Oh, "Dear Lenny," or something like that. That was my nickname 


for him. 
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Q. You wouldn't call him "Friend"? A. Well, I could have 
called him "Dear Friend." 

Q. You wouldn't call him "Dear Husband," would you? A. I 
might have. 

Q. Do you recall having done that? A. Not especially, but if 
you have any documents, they certainly are authentic. 

Q. Well, [have one. A. That's good. 

Q. And if you care to see it, I will show it to you, but it is not | 


aor 


"Dear Husband" or "Dear Lenny." 

MR. BONUSO: If he has a document and wants to cross examine 
this lady on it, he knows how to do it. 

MR. TYSON: She indicated she had no question in her mind that 
it was so. I have the document here. 

BY MR. TYSON: 

Q. Is this your signature? A. Yes. I want to read it, please. 
I don't see anything wrong with that. 

Q. How did you address him? A. "Dear Friend."" Remember, 
we were separated at that stage. 

Q. Would it have made any difference? Would you simply have 


4 CU eer... Ao mae «| 


become a friend? 
* ss * si * 4 x 
PETER S. LEONARDO 
was called as a witness and, having been first duly sworn, was i 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TYSON: 
Q. * * * What is your fullname? A. P. S. Leonardo. 
Q. P. stands for Peter? A. Yes. 
Q. PeterS. Leonardo. Where do youlive? A. 1764 Columbia 
Road, Northwest. 
Q. When did you first meet the plaintiff in this case? A. In the 
spring of 1945, late spring of 1945. 
Q. Where did you meet her? A. I think it was at a dance. 
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Q. Did you immediately become friendly with her? A. No. 
Q. Did you have discussion with her at any time of your private 


business, private affairs? A. I had. 


103 . Did you ever request her to marry your? A. Her to marry 


Did you ever request her to marry you? A. Never. No. 

Did you ever agree to marry her? A. No. 

Did you contract to marry her? A. No. ; 

Orally or in writing? A. No. i 

Did you ever tell any of the members of your family that you 
had married her? A. No. 

Q. Did you ever introduce the plaintiff to anyone as your wife? 
A. No. 2 

Q. Did you have friends to visit you who se toward the 
plaintiff as though she were your wife? A. No. | 

*x xk 3K a x 

BY MR. TYSON: 

Q. Did you ever invite the plaintiff to come and live with you ? 
A. No, sir. 

Q. How did she get there? A. She invited herself. 

Q. You didn't object? A. Isays, "I don't have any place for 
you, but you could make yourself at home, the best way it is, but there 
is no sleeping together. Forget that." : 

a x aK * 5 ) ak 

107 Q. Why did she call the police? A. Because she said I 
mistreated her, and when the police came, there was no evidence of it. 

Q. You say she had been maltreated -- you had maltreated her? 
A. That I had maltreated her. 

Q. What do you mean.by "maltreated"? A. ‘well, I don't 
know. I believe she said I had choked her. : 

Q. And the police came? A. And the police came. And they 
wanted to know what was going on there. 
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Q. What did yousay? A. They asked me, is she my wife, and 
I said no. And then they turned to her and said, "If you don't like this 
man, why don't you leave?" So she packed up and gone. 

Q. She packed up and left? A. Yes. 

ok ss * * * * * 

Q. * * * She testified that you threatened her, and for that 
reason she went down to Maryland and changed her, name. Did you 
ever threaten to expose her to the Reconstruction Finance Company, 
that she was not married? A. I didn't get the question. 

Q. Did you ever threaten to expose her, the fact, to the Reconstruc- 
tion Finance Company, where she worked, that she was not married? 

A. Ican't get that question in my mindright. Iam sorry. 

Q. Did you ever threaten to tell anybody that she was or was not 
married to you? A. I never threatened her to anybody, because I knew 
my conscience, and why should I worry about threatening anyone? 

CROSS-EXAMINATION 
BY MR. BONUSO: 

a bs ae * * ok aK 

Q. And you say in July of 1945 this lady came right into your 
home; is that correct? A. She came as a friend. 

Q. Asafriend. And did she spend the night there? <A. No. 

Q. When did she commence spending her nights there? A. Well, 
after -- you see, I had already moved in for some time before she asked 
me if she could come in there. 

Q. What did you say? A. I said I have no place for you, but 
if you want to come in, I says, you are an adult, you are a married 
woman, or have been married, and you should understand the philosophy 
of life, to enter a man's home, without authorization, legal authorization, 
it don't look very nice. She said, "I am used to it," or something like 
that. 
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BY MR. BONUSO: | 

Q. Each time did you sleep with her? A. No. 

Q. At your daughter's home? A. No. | 

Q. Where would you sleep? A. Where would Isleep? With 
my son-in-law. | 

Q. Didn't it look peculiar to your daughter that you would sleep 
with your daughter's husband and not your wife? IN She slept with 
my daughter. Isn't that true? : 

MR. TYSON: No. You just answer the questions. 

BY MR. BONUSO: : 

Q. After you slept with this lady at your daughter" s home, didn't 
it appear peculiar to your daughter or to your son-in-law that you would 
sleep with the son-in-law and let her sleep with the daughter ? 

MR. TYSON: How could he know what seemed, peculiar to his 


daughter ? 
THE COURT: Sustained. 


* * x x * * * 
BY MR. BONUSO: 

Q. Why didn't you put her out? <A. Put her out ? 

Q. When she wanted to come in your home, why didn't you put 
her out? A. I put her out. | 

Q. Yes? A. She put herself out. : 

Q. No, no. When she came in, in July of 1945, why didn't you 
say, "My dear lady, I don't want you here," and Bat her out, just close 
the door? A. Why didn't I? 

Q. Yes. A. Because if a woman has any integrity at all, I 
would say that she should know her own integrity, she should know her 
own self, as to how to proceed to be a lady. : 

Q. Allright. Now, isn't it a fact you didn't put her out, because 
you owed her money, and she had given you money toward this property ? 
A. No. 


* ok a x * * * 
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Decided December 13, 1956 No. 13449 

Mr. Joseph M. Bonuso for appellant, [Nell M. Leonardo] 

Mr. James G. Tyson for appellees, [Peter S. Leonardo & R. Outeri] 

Before WILBUR K. MILLER, BAZELON and BURGER, Circuit 
Judges. 

BAZELON, Circuit Judge: Appellant sued to impress her dower 
rights upon certain real property in the District of Columbia, claiming 
that she was the common law wife of appellee Leonardo and that she had 
contributed her funds and services to the improvement of the property 
and the enhancement of its value. Appellee denied the marriage and 
contended, moreover, that, prior to the date of the claimed marriaze, 
he had made a bona fide conveyance of the property to his daughter, 
appellee Outeri. 

The district judge, after trial, concluded that the Leonardos 
entered into a common law marriage on July 9, 1945. 

So far as the property is concerned, , a vigorous contest developed 
at the trial as to whether it was in fact conveyed to the daughter, appel- 
lant contending that there was merely a paper transaction designed only 
to defeat appellant’s rights but not actually affecting the ownership of the 
property. We do not reach the question whether the record supports a 
finding that the property was conveyed to the daughter, for we are 
stopped at the threshold by the insufficiency of the judge's finding in 
this regard. His conclusion that "title to the property . . . was ac- 
quired by the daughter . . . before the common law marriage was 
entered into. . ." was based upon a finding that the property "was 
deeded by the defendant Leonardo to his daughter before the common 
law marriage was entered into; that the daughter paid $10 as considera- 
tion for the said property; and that thereafter she executed a power of 
attorney to the defendant Leonardo, which authorized him to manage the 
property and live therein rent free; that no misconduct was shown against 
the defendant, Rebecca Outeri,' to warrant a judgment or decree against 
the said property."" (Emphasis supplied.) No finding was made as to 
whether or not the deed was delivered, a point as to which there seems 


41 
to be substantial doubt on the basis of this extremely confusing and 
inadequate record. The insufficiency of the findings in this critical 
respect requires that the judgment be reversed and the case remanded 
with directions to make adequate findings. If necessary for this purpose, 
further evidence should be taken. 

Upon this remand, the record should also be made to reflect the 
evidence which, according to the judge's findings, "disclosed that the 
plaintiff and the defendant Leonardo owned real estate by the entirety 
in Maryland; that the plaintiff's interest in the Maryland property fairly 

represents plaintiff's equitable interest in the property acquired 
by reason of the common law marriage." On oral argument counsel 
agreed that all the evidence bearing upon this fading was given “off the 
record." 


Reversed and ceandea 
with directions. | 


[Filed April 8, 1957] 

ORDER | 

This case came to hearing on the motion of plaintiff filed January 
11, 1957, to vacate the order of dismissal of this court entered January 
7, 1957. 

On consideration of the order and memorandum of the Court of 
Appeals, filed March 5, 1957, in No. Misc. 1754, and it appearing that 
the judgment of this Court in this case was reversed only in part and 
thatthe judgment of this Court "that a common-law marriage had been 
entered into" was not reversed, it is the judgment of this Court that 
the motion to vacate should be, and is hereby granted, and such order 
of dismissal is set aside. | 

And the case being further considered on the opinion and mandate 
of the Court of Appeals in case No. 13449, decided December 13, 1956, 
this Court, in compliance with such mandate, finds: 


From the testimony of the defendant Auteri and the evidence as 
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to the deed and power of attorney and the recording thereof, that the 
deed in question was delivered prior to the establishment of the common- 
law marriage, and finds further, 

that the evidence which disclosed that the plaintiff and defendant 
Leonardo owned real estate by the entirety in Maryland was the state- 
ments of parties and their counsel and their discussion and agreement 
as to the improvements thereon and the value thereof made in court 
and at pre-trial conferences. Such real estate was not involved directly 
in the controversy, and was mentioned by the Court in passing when 

considering the claim of the plaintiff that she had contributed to 
the living expenses and savings during the cohabitation. 

The judgment of this Court, which was based not so much on the 
evidence as on the failure of the plaintiff's evidence, with these addi- 
tional findings and comments, is re-affirmed. 

Enter- 


/s/_R._N. Wilkin 
United States District Judge 


[Filed April 26, 1957] 


MOTION FOR RELIEF FROM JUDGMENT OF COMMON LAW 
MARRIAGE & COSTS 


Comes now the defendant, Peter S. Leonardo, through his 
attorney, James G. Tyson, and moves the Honorable Court to relieve 
him of said Judgment of marriage and costs herein in favor of the plain- 
tiff and to dismiss the above entitled cause by reason of mistake or in- 
advertance by the Court and for reasons therefore states as follows: 

1. That this was an action filed by the plaintiff to declare dower 
in which the plaintiff alleged in her second Amended complaint that 
marriage took place on or about July 9, 1945, and setting up further 
that the defendant was the owner of a parcel of land and improvements 
located at 1764 Columbia Road, N.W., in the District of Columbia; that 
on or about May 8, 1945, prior to said marriage the defendant conveyed 
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said real estate to his daughter, co-defendant herein, without considera- 
tion and in fraud and deceit of the plaintiff's een as contemplated wife 
of said defendant, Peter S. Leonardo. 

On the trial of the issue the plaintiff testified thst she began liv- 
ing with the defendant as his wife under an entirely different date than 
that alleged in the said complaint, notwithstanding the following judg- 
ment was entered, to-wit; ''That a common law marriage exists 
between the plaintiff, Nell M. Leonardo, and the defendant, Peter S. 
Leonardo, and has existed since July 9, 1945." This judgment con- 
forms to the allegations of said complaint and with the answer to the 
Interrogatories filed herein but does not conform to the evidence adduced 
at the trial as to date only. That the said complaint filed herein has not 
been further amended to conform to evidence adduced by the plaintiff so 

that the finding, conclusion and Judgment that a common law 
marrtage has existed since July 9, 1945 is not based on evidence, is a 
mistake, and is at variance with said complaint filed herein or any 
complaint previously filed herein and that relief from such finding, con- 
clusion and judgment should be granted. 

2. Further that marriage was not the issue before the Court even 
though the plaintiff alleged marriage and the defendant denied same. The 
relief sought having been clearly set out did not include any request or 
claim upon which a declaratory j udgment of common law marriage 
could be based, and further the action as filed and presented sought re- 
lief from joint defendants and as such a declaratory judgment of marriage 
to one of the defendants is based on a mistake of the issue and as such 
is improper, was not contemplated by the plaintiff in the issue pre- 
sented nor was such relief sought. : 

3. That provided the Court did believe that marriage was in 
issue, said Court drew from the plaintiff an admission that upon appli- 
cation by an ex parte petition for a change of name and the subsequent 
judgment based on the petition and facts in support thereto in a Court of 


competent jurisdiction, to wit; the Circuit Court for Anne Arundel 
County in Equity #9084, decided August 8, 1946, that said judgment 
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would serve the purpose of a marriage certificate and that said petition 
was filed for no other purpose. Notwithstanding said admission or other 
reasons for having filed said petition other than those set out in the peti- 


tion itself the same has been barred by the doctrine of estoppel seasonably 


pleaded by each of the defendants. That the defendant believes and 
therefore avers that the Court was mistaken in its conclusion of law and 


finding of fact when it failed or refused to consider the matter complained 


of herein, certified copies of said petition and judgment having been sub- 


mitted as part of the evidence to be considered herein and in answer 
thereto. 

4. That the defendant further believes and therefore avers that 
the Court was mistaken when it concluded that plaintiff's claim of 
marriage was corroborated by the ‘testimony of co-defendant Rebecca 
Auteri and disregarded the fact that the plaintiff had failed to establish 
the essential elements of a common law marriage as established in the 
District of Columbia and other jurisdictions recognizing common law 
marriages as set out by stare decises. 

>. And for other and further reasons to be presented at the hear- 
ing of this motion for relief of judgment and costs. 

WHEREFORE, the defendant, Peter S. Leonardo, moves this — 
Honorable Court to set aside its findii.s,- conclusion and judgment as to 
common law marriage herein and costs and to dismiss said complaint. 


/s/ James G. Tyson 
Attorney for the defendant. 
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[Filed May 1, 1957] 


OBJECTION TO MOTION FOR RELIEF FROM 
JUDGMENT OF COMMON LAW MARRIAGE AND 
COSTS 


Comes now the plaintiff, Nell M. Leonardo, by her attorney, 
Joseph M. Bonuso, and objects to the motion for relief from judgment 
of common law marriage and costs, and for reasons thereof states as 
follows: 

That on May 11, 1956, the court made a finding and entered an 
order that a common law marriage existed between the plaintiff and the 
defendant, Peter S. Leonardo. That no appeal was taken from this 
order. 

The defendant is now requesting that the court vacate this order 
on the ground that the court was in error when it made this finding and 
order. 

No such relief can be granted by reason of Rule 60(b) of the 
Federal Rules of Civil Procedure. 

That a motion of this sort cannot be used as a substitute for an 


appeal. 


/s/ Joseph M. Bonuso 
Attorney for Plaintiff 

310 Wire Building 

1000 Vermont Avenue, N. W. 
Washington, D. C. 
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[Filed May 9, 1957] 
NOTICE OF APPEAL 


Notice is hereby given this 9th day of May, 1957, that the defen- 
dant Peter S7Leonardo hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 


entered on the 7th day of May, 1957 in favor of plaintiff against said 
defendant, Peter S. Leonardo. 


/s/ James G. Tyson 
Attorney for Defendant 


